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PONTIFICAL COUNCIL 
FOR LEGISLATIVE TEXTS 





Letters Clarifying Some Unclear 
Points of the motu proprio Mitis ludex 
Dominus lesus” 


1. Conversion of a Formal Canonical Proces into a processor brevior 
and Consent of the Petitioner and the Respondent for the Use 
of the processus brevior 


Prot. N. 15138/2015 
Ist October 2015 


Dear Msgr., 


responding to your letter of 8th September with which you asked for 
two clarifications regarding the Motu Proprio Mitis Iudex, we observe the 
following: 


The question about the conversion of a formal canonical process 
regarding the declaration of nullity of a marriage to the processus brevior 
introduced by the aforementioned Motu Proprio: If a process has begun in 
a formal way, there is—in a similar way as the passage from a formal pro- 
cess to the request of a dispensation super rato (cf. new canon 1678 §4)—the 


* The letters were published with the permission of the Pontifical Council for Legisla- 
tive Texts. The letters that were not in English but in Italian were translated into English; 
this English translation was subsequently reviewed and approved by the Pontifical Council for 
Legislative Texts. 
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possibility to suspend the formal process and ask the parties for their con- 
sent to continue the instruction under the rules of the brief process. 


The new canon 1683 and Art. 15 of the procedural norms make clear 
that the consent of the petitioner and the respondent (whether given by 
a joint signature of the parties or by other means) is a preliminary condi- 
tion to initiate the brief process. The consent of both parties required to 
initiate this procedure is a condition sine qua non. This explicit consent is 
foremost necessary because the brief process is an exception to the general 
norm. 


If the whereabouts of a respondent are unknown, the case cannot be 
accepted for the processus brevior. While the legislator formulated a pre- 
sumption regarding the disposition of the respondent in art. 11 §2 of the 
procedural norms, this presumption applies only to the ordinary process 
and not to the brief process. Though the consent of the respondent can be 
given by several means, those means must however guarantee publicly and 
unequivocally his or her will, also for the protection of the judge and the 
parties. Otherwise, the brief process cannot be introduced. 


Hoping that this answer, which can be made known among other can- 
onists will be helpful for your important work in the tribunal, I am 


Yours sincerely in Domino, 
* Francesco Card. Coccopalmerio 
President 


Juan Ignacio Arrieta 
Secretary 
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2. Consent of the Petitioner and the Respondent 
for the Use of the processus brevior 


Prot. N. 15139/2015 
ist October 2015 
Dear Msgr., 


responding to your letter of 13th September regarding a clarification 
of the presuppositions of the shorter process, introduced by the Motu 
Proprio Mitis Iudex we observe the following: The brief process cannot be 
used, if the respondent remains silent, does not sign the petition or declare 
his consent. 


The new canon 1683 and Art. 15 of the procedural norms make clear 
that the consent of the petitioner and the respondent (whether given by 
a joint signature of the parties or by other means) is a preliminary condi- 
tion to initiate the brief process. The consent of both parties required to 
initiate this procedure is a condition sine qua non. This explicit consent is 
foremost necessary because the brief process is an exception to the general 


norm. 


While the legislator formulated a presumption regarding the dispo- 
sition of the respondent in art. 11 §2 of the procedural norms, this pre- 
sumption applies only to the ordinary process and not to the brief process. 
Though the consent of the respondent can be given by several means, 
those means must however guarantee publicly and unequivocally his or 
her will, also for the protection of the judge and the parties. Otherwise, 
the brief process cannot be introduced. 


Hoping that this answer, which can be made known among other can- 
onists will be helpful for your important work in the tribunal, I am 


Yours sincerely in Domino, 
* Francesco Card. Coccopalmerio 
President 


%™ Juan Ignacio Arrieta 
Secretary 
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3. Meaning of Senior Suffragan Bishop 


Prot. N. 15155/2015! 
13 October 2015 
Your Eminence, 


by letter of 17 September, which arrived here on the 12 of this month, 
you asked this Pontifical Council for an opinion about the new wording 
of can. 1687 §3, contained in the Motu Proprio Mitis Iudex on the reform 
of the procedure for the causes for the declaration of nullity of marriage. 
More precisely, you asked if the appeal against a sentence of the Metropol- 
itan Bishop which—according to said canon—“datur ad antiquiorem suffra- 
ganeum” must be made to the oldest bishop of the metropolitan province 
or to the bishop who is most senior in episcopal promotion. 


The CIC mentions the suffraganeus antiquior also in canons 421 §2, 425 
§ and 501 §3, referring to the additional duties he has to carry out in deter- 
mined and more rare cases, however always adding that it is the Bishop 
promotione antiquior. This reference to promotion, namely to the appoint- 
ment of the Bishop, is missing in the motu proprio of 8 September. 


On the other hand, given that the appeal against the sentence of the 
Metropolitan ex can. 1687 §3 could occur with a certain regularity, legal 
security when conducting processes requires that the recipient of the 
appeal be stable and not subject to continuous changes. The stability of 
the judge of second instance is, in fact, a principle guaranteed by the gen- 
eral norms on processes (cf. can. 1438 CIC, in particular §2). Therefore, it 
must be deduced that the suffragan Bishop to whom the appeal is directed 
is not the oldest in age or promotion, but rather the Bishop of the oldest 
see of the province. 


Hoping to have given a response that could be useful for the correct 
application of the motu proprio Mitis Iudex, I take gratefully advantage of 


1. The text was translated from Italian into English by Prof. Kurt Martens. The English 
translation was subsequently reviewed and approved by the Pontifical Council for Legislative 
Texts. 
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the circumstances to express my feelings of profound esteem, and I am of 
Your Eminence most devoted in Domino, 


* Francesco Card. Coccopalmerio 
President 


%™ Juan Ignacio Arrieta 
Secretary 


4. Motu proprio Qua cura and Regional Tribunals in Italy 


Prot. N. 15157/2015? 
Vatican City 13 October 2015 


Dear Monsignor, 


because of the office you hold, you have asked the Pontifical Council 
for Legislative Texts clarification about the application of art. 8 §2 of the 
“Procedural norms for dealing with causes of matrimonial nullity” (RP), 
promulgated by the motu proprio Mitis Iudex Dominus Iesus, of 8 Septem- 
ber 2015, in relation to what was established by Pope Pius XI with the motu 
proprio Qua cura, of 8 December 1938, AAS 30 (1938) 410—413. 


As you know, with the motu proprio Qua cura, Pope Pius XI, for 
each of the so-called conciliar or ecclesiastical Regions in which the Ital- 
ian territory had previously been divided, established: “circumscriptionem 
unicam unumque habebit regionale tribunal quoad tractationem et decisionem 
causarum de nullitate matrimoniorum” (n. I, p. 412), and added other norms 
concerning the related instances for appeal and the forms to integrate 
the composition of such tribunals. The norm represented a special papal 


2. The text was translated from Italian into English by Prof. Kurt Martens. The English 
translation was subsequently reviewed and approved by the Pontifical Council for Legislative 
Texts. 
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arrangement given for Italy because of its peculiar diocesan structure and 
following the organization previously established for the celebration of 
regional Councils provided for by can. 283 of the 1917 Codex (cfr. Sacra Con- 
gregatio Consistorialis, Decretum Pro celebratione conciliorum et appellationibus 
in regionibus Italiae, of 15 February 1919, AAS 9 [1919] 72-74; Idem, Lettera 
circolare all’episcopato italiano in esecuzione del decreto “Pro conciliorum celebra- 
tione in regionibus Italiae del 15 febbraio 1919”, of 22 March 1919, AAS 9 [1919] 
175-177). Said organization has then taken the form of the current ecclesi- 
astical Regions provided by the Code, to which the Congregation for Bish- 
ops gave canonical juridic personality in the sense of can. 433 §2 CIC, by 
Decree of 4 November 1994, AAS 87 (1995) 369-391. 


With regard to the legal sources to be considered in the present situ- 
ation, can. 20 CIC, substantially following can. 22 Codex 1917, establishes 
that “lex universalis minime derogat iuri particulari aut speciali, nisi aliud in 
iure express caveatur”. Consequently, the aforementioned art. 8 §2 RP, which 
is a universal norm, would derogate from the motu proprio Qua cura, 
which is a particular pontifical norm for Italy, only if an explicit derogation 
would have been given by the Supreme Legislator, something that did not 
happen. 


Therefore, the provisions of the motu proprio Qua cura in force so far, 
on the basis of which the Italian episcopate adopted other norms, includ- 
ing of an economic nature, must retain their full force. Thus, their Excel- 
lencies the Bishops who eventually thought of having to withdraw from 
the regional Tribunals must obtain the relative “dispensation” from the 
general norm from the Holy See, which is, according to art. 124 of the 
apostolic constitution Pastor Bonus of 28 June 1988, AAS 80 (1988) 841-930, 
the competence of the Tribunal of the Apostolic Signatura. It pertains to 
the same Supreme Tribunal to approve in such cases the tribunal of sec- 
ond instance chosen by the Bishop (can. 1438, 2° CIC). 


Wishing that this present answer could be of use for the correct appli- 
cation of the motu proprio Mitis Iudex Dominus Iesus, I greet you with vivid 
cordiality. 


% Francesco Card. Coccopalmerio 
President 


Juan Ignacio Arrieta 
Secretary 
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5. Force of the Authentic Interpretation of Canon 1686 


Prot. N. 15182/2015? 
Vatican City 18 November 2015 


Your Excellency, 


with the present letter I reply to your letter with Prot. N. 2774/8/15 of 
28 October of this year, with which you have asked this Pontifical Council 
to interpret can. 1688 of the m.p. Mitis Iudex Dominus Iesus and to clarify if 
the authentic interpretation of can. 1686 by the Pontifical Council for Leg- 
islative Texts [AAS LXXVI (1984) 746-747] and the answer of the Apostolic 
Signatura of 3 January 2007 [Periodica 97 (2008) 45-46] still remain in force. 


After careful consideration of the abovementioned questions, I hasten 
to give you the following opinion. 


The discipline of the new can. 1688 of the m.p. Mitis Iudex Dominus 
Iesus does not make significant changes to what was stated in the for- 
mer can. 1686 CIC, therefore, it does not seem necessary to make any 


interpretation. 


As a result, the elements upon which the authentic interpretation of 
can. 1686 by the Pontifical Council for Legislative Texts and the subse- 
quent answer of the Apostolic Signatura that had said interpretation as 
source were based, seem not to have been changed. 


Hoping to have given a useful response, I take this opportunity to con- 
firm my feelings of kind regard, 


and I am of Your Excellency most devoted in Domino, 


** Francesco Card. Coccopalmerio 
President 


%™ Juan Ignacio Arrieta 
Secretary 


3. The text was translated from Italian into English by Prof. Kurt Martens. The English 
translation was subsequently reviewed and approved by the Pontifical Council for Legislative 
Texts. 
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6. About the Application of the Motu proprio Mitis ludex Dominus lesus 


Prot. N. 15201/20154 
Vatican City 18 November 2015 


Your Excellency, 


I refer to your recent question Prot. 30/PO/2015, about the application 
of the motu proprio Mitis Iudex Dominus Iesus in your diocese. 


With regard to your question, even if the diocesan Bishop has no 
intention to withdraw from the Regional Tribunal, in the case of Italy, he 
will still have to work, in a prescriptive way, to be able to accept in the dio- 
cese the causes for which is established the shorter procedure according to 
the new cann. 1683-1687 CIC. There is, in this regard however, no need to 
establish his own “tribunal” only for the causes to be handled according to 
the shorter procedure, because it will be himself, the diocesan Bishop, to 
be in such a case the “single judge” of the same causes. 


He must, however, make use of two offices that must give the dioc- 
esan Bishop the help he needs to be able to judge: the judicial vicar, whose 
appointment in a stable way is also prescriptive (can. 1420 §1 CIC) and who 
will have to accept the petition which introduces the cause (art. 15-16 Pro- 
cedural Norms), and the defender of the bond (cann. 1435-1436 CIC), who 
must necessarily act in the process. In addition, he must be able to have at 
his disposal the instructors and assessors, mentioned in the new can. 1685 
CIC, which, however, must not necessarily be set up as stable offices. 


In other words, if the choice of the diocesan Bishop is the one you 
mentioned, it is not necessary to establish your own “tribunal”, since there 
will be no college to judge, but only the Bishop on the basis of the work 
prepared by his collaborators. 


In this new situation, the diocesan Bishop must refer to the Regional 
Tribunal for the causes that follow the ordinary process, as has been done 


4. The text was translated from Italian into English by Prof. Kurt Martens. The English 
translation was subsequently reviewed and approved by the Pontifical Council for Legislative 
Texts. 
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thus far, and to himself and his proper collaborators in the diocese (judi- 
cial vicar, defender of the bond, etc.) when instead the new shorter proce- 
dure is to be followed. 


From the point of view of the faithful, they can turn to the judicial 
vicar of the diocese, if they believe their case can follow the shorter pro- 
cess, or directly address the President of the Regional Tribunal, if the case 
is more complex or lacks the concordance of the two wills as required by 
the new can. 1683, 1° CIC. Both the judicial vicar of the diocese and the 
President of the Regional Tribunal must assess, on the basis of the peti- 
tion and in accordance with the norms given in the recent motu proprio, 
whether to accept the request or to direct the parties, in the first case, to 
the ordinary process or, in the second hypothesis, to the shorter procedure, 
in conformity with what is indicated in art. 15 of the Procedural Norms. 


Hoping that I have been of assistance for the application in your dio- 
cese of the recent norms, I take gratefully advantage of the circumstances 
to express me of Your Excellency most devoted 


In Domino, 


* Francesco Card. Coccopalmerio 
President 


%™ Juan Ignacio Arrieta 
Secretary 
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7. Two Questions about the Application of the Motu Proprio Mitis et 
misericors lesus 


Prot. N. 15170/2015 
Vatican City, 25 November 2015 
Reverend Father, 


with the present I respond to your letter of 20 October of this year, 
with which you asked for the opinion of this Pontifical Council on two 
questions about the new motu proprio Mitis et misericors Iesus. 


Paragraph 2 of can. 1372 CCEO, hitherto in force, establishes that the 
premarital inquiry mentioned in can. 748 is sufficient to demonstrate the 
free state of the person who was to observe the form of celebrating mat- 
rimony prescribed by the law, but who had attempted marriage before a 


civil official or a non-Catholic minister. 


The new can. 1374 of the motu proprio Mitis et misericors Iesus, instead, 
makes no reference to the content of said paragraph 2 of can. 1372 and 
mentions the cited case among the causes that constitute a defect of the 
legitimate form, requiring for all a declaration of nullity of the marriage 
by judgment in the documentary process. 


As a consequence, with the entry into force of the motu proprio Mitis 
et misericors Iesus, the premarital inquiry will no longer be sufficient to 
demonstrate the free state of those who have attempted marriage in the 
aforementioned circumstances, but the nullity of the previous marriage 
must be declared while observing the norms of the new can. 1374 on the 
documentary process. 


The second question you presented emerges from a conflict between 
can. 1087 §2 CCEO and the new can. 1359 §3. Can. 1087 §2 is a norm con- 
cerning judgments in general, while the new can. 1359 §3 of the motu pro- 
prio Mitis et misericors Iesus is incorporated in the part on the special pro- 


cesses, and regards only matrimonial processes. 


Although the text of paragraph 3 of the new can. 1359 is not explicit 
in indicating whether, for the appointment as judges alii christifideles, the 
permission mentioned in can. 1087 §2 CCEO is needed, the overall logic of 
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the provisions of the motu proprio on the broad power that is given to the 
eparchial Bishop, one must conclude that in the processes of marriage nul- 
lity the eparchial Bishop can appoint judges that are other Christian faith- 
ful without the previous permission of the authority indicated in can. 1087 
§2 CCEO. 


In the hope to have given you a useful opinion, I take this opportunity 


to confirm me, 
yours sincerely in the Lord 


4 Francesco Card. Coccopalmerio 
President 


Juan Ignacio Arrieta 
Secretary 


8. Further Appeal to the Third Instance Tribunal 


Prot. N. 15264/2015 
12 January 2016 


Your Eminence, 


by letter of 17 December 2015, you have asked this Pontifical Coun- 
cil for an opinion on the question if, in a cause of the declaration of the 
nullity of a marriage, the petitioner after an affirmative decision in first 
instance and a negative decision in second instance can appeal to the tri- 
bunal of third instance, namely to the Roman Rota. The matter has been 
examined by the Dicastery with the assistance of its own experts. 


The motu proprio Mitis iudex on the reform of the process for the 
causes of declaration of the nullity of a marriage has confirmed the prior 
discipline (cf. can. 1683 §3 CIC) according to which the Roman Rota remains 
the tribunal of third instance for the entire Church (cf. also can. 1444 $1, 
2, CIC). When it is deemed appropriate, however, there is the possibility 
for the Bishop to ask the Apostolic Signatura for the so-called Pontifical 
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Commission, that is the entrustment of the case in third instance to a tri- 
bunal other than the Roman Rota for a just and reasonable cause (cf. art. 
124 a.c. Pastor bonus and art. 115 Lex propria if the Apostolic Signatura). This 
possibility is now supported by the criteria that inspire the reform in ques- 
tion of the matrimonial process in favor of the proximity of the tribunals 
and the greater involvement of the Bishop in judicial activities. 


Hoping to have given an answer which will be useful for the correct 
application of the motu proprio Mitis iudex, I gladly take this opportunity 
to express the sentiments of my highest esteem, 


Yours sincerely in Domino, 


Francesco Card. Coccopalmerio 
President 


Juan Ignacio Arrieta 


9. Some Questions about the Constitution of the Diocesan Tribunal 


Prot. N. 15291/2016 
Vatican City, 12 February 2016 
Reverend Lord, 


with the present I respond to your mail of 16 January of this year, with 
which you have asked the opinion of this Pontifical Council about a few 
questions on the constitution of the diocesan tribunal. 


After a careful examination of the abovementioned questions, I hasten 
to inform you as follows. 


With regard to the first question about how to proceed to erect a dioc- 
esan tribunal, the motu proprio Mitis Iudes Dominus Iesus establishes in art. 
8 §2 the right of the diocesan Bishop to withdraw freely from an interdi- 
ocesan tribunal constituted according to the norm of can. 1423 CIC and in 
can. 1673 §2 the right/duty of the diocesan Bishop to establish, if possible, 
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his own diocesan tribunal for cases of nullity of marriage, without the 
need for any approval by the Apostolic Signatura. 


With regard to the second question about the appointment of the judi- 
cial vicar, can. 1420 §1 CIC allows for the possibility for the diocesan Bishop 
to appoint the same vicar general as judicial vicar in cases where “the small 
size of the diocese or the small number of cases suggests otherwise.” 


Relative to the third question about the personnel of the tribunal, the 
law establishes that the following must be appointed: the judicial vicar, 
who must be a priest of at least 30 years, of unimpaired reputation, doc- 
tor or at least licentiate in canon law (cf. can; 1420 $§1 and 4 CIC); judges, 
who are clerics or laity, of unimpaired reputation and doctors or at least 
licentiates in canon law (cf. can. 1421 CIC); the promotor of justice, who is 
a cleric or lay person, of unimpaired reputation, doctor or at least licenti- 
ate in canon law, and proven in prudence and zeal for justice (cf. cann. 1432 
and 1435 CIC); the notary, who must be a person of unimpaired reputation 
and above all suspicion (cf. cann; 483 and 1437 CIC); stable legal representa- 
tives, who will assume the office of advocates or procurators, who must 
have attained the age of majority and be of good reputation (cf. cann. 1483 
and 1490 CIC), moreover, the advocate must be a Catholic and a doctor in 
canon law or otherwise truly expert. 


In case one of the employees of the tribunal does not have the aca- 
demic degrees required by law, it is possible to ask the Apostolic Signatura 
for a dispensation from the titles (cf. Ap. Const. Pastor Bonus, art. 124, 2° 
and Lex propria of the Apostolic Signatura, art. 35, 2°). 


In the hope to have given you a useful opinion, I take this opportunity 
to confirm me, 


yours sincerely in the Lord 


* Francesco Card. Coccopalmerio 
President 


Juan Ignacio Arrieta 
Secretary 
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10. Two Questions about the Procedural Norms and About Can. 1676 § of the 
Motu Proprio Mitis ludex Dominus lesus 


Prot. N. 15363/2016 
Vatican City, 8 April 2016 
Illustrious Sir, 


with the present I respond to your letter of 4 March of this year, with 
which you have asked for the opinion of this Pontifical Council on two 
questions about the motu proprio Mitis Iudex Dominus Iesus (MIDI). 


After a careful examination of the two questions, I hasten to inform 
you of the following opinion. 


With regard to the question about the Procedural Norms, the answer 
to the first question is given by the motu proprio MIDI in the final part, 
where it is stated that the Procedural Norms are united with the same 
motu proprio because they are considered “necessary for the proper and 
accurate implementation of this new law, which must be observed dili- 
gently to foster the good of the faithful” and in the same text of the Pro- 
cedural Norms in the introductive part, where one reads that “together 
with the detailed norms for the application of the matrimonial process, it 
has seemed opportune . . . to offer some tools for the work of the tribunals 
to respond to the needs of the faithful who seek that the truth about the 
existence or non-existence of the bond of their failed marriage.” 


With regard to the second question about the mémoire introduc- 
tive d’instance, the answer is given by the provision of the new can. 1676 
§1, which does not provide for the notification of the respondent of the 
mémoire introductive d’instance with the libellus. 


In the hope to have given you a useful opinion, I take this opportunity 
to confirm me, 


yours sincerely in the Lord 


* Francesco Card. Coccopalmerio 
President 


Juan Ignacio Arrieta 
Secretary 
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